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LOCAL GOVERNMENT AND REGENERATION COMMITTEE 
 

AGENDA 
 

26th Meeting, 2012 (Session 4) 
 

Wednesday 21 November 2012 
 
The Committee will meet at 10.00 am in Committee Room 3. 
 
1. Subordinate legislation: The Committee will consider the following negative 

instrument— 
 

Town and Country Planning (General Permitted Development) (Fish 
Farming) (Scotland) Amendment (No. 2) Order 2012 (SSI 2012/285). 
 

2. Commission for Ethical Standards in Public Life Annual Report 2011/12: 
The Committee will take evidence from— 

 
Stuart Allan, Public Standards Commissioner for Scotland, and David 
Sillars, Senior Investigating Officer, Commission for Ethical Standards in 
Public Life in Scotland. 
 

3. Public services reform and local government: strand 2 – benchmarking 
and performance measurement (in private): The Committee will consider a 
draft report. 

 
 

David Cullum 
Clerk to the Local Government and Regeneration Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5223 

Email: david.cullum@scottish.parliament.uk 
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The papers for this meeting are as follows— 
 
Agenda Item 1  

Town and Country Planning (General Permitted 
Development) (Fish Farming) (Scotland) Amendment (No. 2) 
Order 2012 (SSI 2012/285)  
 

  

Note from the Clerk 
 

LGR/S4/12/26/1 

Agenda Item 2  

Commission for Ethical Standards in Public Life in Scotland 
Annual Report 2011-12  
 

  

Submission from the Public Standards Commissioner for 
Scotland 
 

LGR/S4/12/26/2 

SPICE Briefing 
 

LGR/S4/12/26/3 

Agenda Item 3  

PRIVATE PAPER 
 

LGR/S4/12/26/4 (P) 

 

http://www.legislation.gov.uk/ssi/2012/285/contents/made
http://www.legislation.gov.uk/ssi/2012/285/contents/made
http://www.legislation.gov.uk/ssi/2012/285/contents/made
http://www.publicappointments.org/site/uploads/publications/15d1255ff8154173080046a96c6c109a.pdf
http://www.publicappointments.org/site/uploads/publications/15d1255ff8154173080046a96c6c109a.pdf
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Local Government and Regeneration Committee 

 
26th Meeting, 2012 (Session 4), Wednesday, 21 November 2012 

 
SSI COVER NOTE 

 
SSI title and 
number: 
 

The Town and Country Planning (General Permitted 
Development) (Fish Farming) (Scotland) Amendment (No. 2) 
Order 2012 
 

Type of Instrument: 
 

Negative Instrument 

40 day date: 
 

7 December 2012 

Local Government and 
Regeneration Committee 
deadline to consider SSI: 
 

 
3 December 2012 

SSI drawn to Parliament’s 
attention by Sub Leg 
Committee: 
 

 
The Subordinate Legislation Committee had no 
points to make on this SSI.  

 
Purpose of Instrument: 
 
1. This Order amends the Town and Country Planning (General Permitted 
Development) (Scotland) Order 1992 (“the 1992 Order”). Schedule 1 to the 
1992 Order specifies classes of development to which permitted development 
rights apply. Where such rights apply, an application for planning permission 
is not needed. This Order alters permitted development rights within Classes 
21A to 21E of Schedule 1 to the 1992 Order. Article 2(2) amends these 
Classes to include an additional condition relating to the removal of 
obstructions or dangers to navigation. In addition article 2(2)(a)(i) alters the 
limitation in Class 21A so that development is not permitted by that Class if 
the surface area of the waters covered by equipment of the fish farm is, or 
would be, greater than 15,000 square metres. 

2. The Town and Country Planning (General Permitted Development) (Fish 
Farming) (Scotland) Amendment Order 2012 makes provision for 6 
modifications to a fish farm that may be carried out without the need to apply 
for planning permission- 

 Changing the size and type of fish cages; 
 Replacing or repositioning a feed barge; 
 Replacing top nets and support structures on a fish cage; 
 Deploying temporary equipment; 
 Switching species being farmed from salmon to either trout or halibut 

and from trout to salmon; 
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 Adding long-lines on a mussel farm. 
 
3. The Order also provides for prior notification to be given to the planning 
authority in all but one instance. This will enable it to apply conditions to 
minimise impact of the changes on sensitive landscapes and other vulnerable 
environmental features. 
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Local Government and Regeneration Committee 
 

26th Meeting, 2012 (Session 4), Wednesday, 21 November 2012 
 

Submission from the Public Standards Commissioner for Scotland 
 

Introduction 
 

 Role of the Public Standards Commissioner (PSC) 
 
Codes of Conduct 
 

 Councillors’ Code of Conduct 
 Model Code of Conduct for Members of Devolved Public Bodies 
 Code of Conduct for MSPs 

 
Complaints 
 

 Complaints process 
o Complaint 
o Investigation - procedures attached  
o Decision 

 
Annual Report 
 

 Commission for Ethical Standards in Public Life Annual Report 2011/12 laid 
on 27 September 2012 http://www.ethicalstandards.org.uk/publications/ 
 

o Who can be complained about? – Table 1 
o Complaints about Councillors or Members of Public Bodies – Table 2 
o Complaints by category – Table 3 
o Outcome of complaints completed – Table 7 
o Breaches of the Code of Conduct – Table 8 
o Review of the year 

 
Continuing Public Service Reform 
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Public Standards 
Commissioner 

for Scotland 

 
 
 
 
 
 
 
 
 
 
 

INVESTIGATION  
PROCEDURES 
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WHAT HAPPENS WHEN WE RECEIVE A COMPLAINT? 
 
This guide outlines the steps which the Public Standards Commissioner for Scotland 
(“the PSC”) or any appointed staff will normally take.  In terms of the ethical 
standards legislation it is a matter for the discretion of the PSC to decide whether, 
when and how to carry out an investigation.  
 
Unless there are unusual circumstances, when the PSC receives a complaint the 
councillor or member against whom the complaint has been made will normally be 
told:  
 that a complaint has been made; 
 the substance of the complaint; 
 the name of the complainant. 

In most cases, the PSC will ask senior officers of the council or public body, or any 
other person who can help, to provide further information or documents. At any stage 
of the process the PSC may request the complainant to clarify or provide further 
information about the complaint. 

Initial Screening 

At this stage the PSC will decide if the complaint is relevant and admissible. 

A complaint will normally be relevant if:  
 the complaint describes conduct, behaviour or other circumstances which (if 

established on the balance of probabilities) would amount to a breach of the 
applicable Code. 

 
A complaint will normally be admissible if it: 
 contains the information sought in the complaint leaflet (“What your complaint 

should include”); 
 is generally made within 12 months from the date on which the complainant 

could reasonably have become aware of the matters complained about; and 
 relates to conduct, behaviour or other circumstances occurring after the relevant 

Code of Conduct came into force. 
 
Having completed the initial screening process the PSC may find: 
 that the complaint is irrelevant or inadmissible; or 
 that the allegation is of such a nature and extent that, in all the circumstances, 

including the proper use of public funds or the public interest, no further enquiry 
is appropriate or required. 

 
In these circumstances the PSC may decide not to pursue further enquiries on the 
complaint and will normally make no report to the Standards Commission (“The 
Commission”). The PSC will inform the complainant, the councillor or member, the 
council or public body and any other person whom the PSC considers appropriate, of 
the decision and the supporting reasons, by letter. 
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Further Enquiries 

Having completed the initial screening the PSC may consider that the complaint is 
relevant, admissible and warrants further enquiries. Further enquiries are made to 
determine whether there is a sufficient factual basis to justify the submission of a 
report to the Standards Commission. The PSC may make findings of fact provided 
that he is satisfied that following the investigation, on the balance of probabilities, the 
facts are established. 

The PSC may require any person to provide relevant information in writing or 
produce relevant documents. 

It may also be necessary for the PSC to interview relevant persons. So far as 
reasonable and practicable, the PSC will conduct these interviews locally, give 5 
working days notice of the time, date and location of the interview, and ensure that a 
written record is kept of the interview. Witnesses may be accompanied at interview 
unless the PSC takes the view that this would prejudice the investigation.  
 
Obstruction of the PSC in the course of an investigation may be treated as contempt 
of court and dealt with by the Court of Session.  If without reasonable excuse, any 
person obstructs the PSC in the performance of his functions or does anything in 
relation to an investigation which, had that investigation been proceedings in the 
Court of Session, would be contempt of court, the PSC may certify that conduct to 
the Court of Session. The Court of Session may then deal with the person as if any 
such conduct as occurred had taken place in relation to that Court. 

Withdrawal of a Complaint  

If at any point during the process, a complainant wishes to withdraw a complaint, it 
will be for the PSC to decide whether to terminate or complete the investigation. 

Investigation Timescale  

The PSC will try to complete the investigation within 3 months of the start of the 
investigation. However, this will depend on the complexity of the complaint and the 
need to obtain information from all parties involved. If it is not possible to complete 
the investigation within 3 months, the PSC will advise the Commission, the council 
and the councillor or member.  Overall, investigations will be completed as soon as 
possible consistent with a full and proper evaluation of all the relevant circumstances 
and facts of the complaint. 

Investigation outcome: Finding of No Breach or No Further Action 

Having completed enquiries the PSC may find: 

 that there has been no breach of the Code, or  

 there may have been a failure to comply with the Code but the allegation is of 
such a nature and extent that, in all the circumstances, the complaint should not 
be further pursued. 
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The PSC will normally record findings and conclusions in a Note of Decision and will 
inform the Commission, the complainant, the councillor or member, the council or 
public body and any other person whom the PSC considers appropriate. 

Investigation outcome: Finding of Breach 

Where the PSC finds that a councillor or member has contravened the Code, they 
will be given a copy of the draft Report and an opportunity to comment. A copy will 
also be given to the council or public body for information. 

The draft Report will incorporate the details of the complaint, the parts of the Code to 
which the complaint refers, a summary of the relevant evidence and an assessment 
by the PSC on whether the councillor or member has contravened the Code.  The 
draft Report may include appendices showing details of those interviewed and key 
documents relied upon.  

Final Report  

After receiving comments from the councillor or member, the PSC will complete the 
Report and submit it to the Commission. The PSC will also give the final Report to 
the councillor or member and the council or public body. The complainant will be 
advised that a Report has been submitted to the Commission. 

The Next Step  

At this point the investigation is completed and it is a matter for the Commission to 
decide whether to: 
 direct the PSC to carry out further investigation; 
 hold a Hearing; or 
 take no action. 
 
Further information about the Commission and hearings procedures is available from 
the Commission’s website (www.standardscommissionscotland.org.uk). 
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THE PUBLIC STANDARDS COMMISSIONER FOR SCOTLAND 
AND COUNCILLORS 

This paper, prepared for the Local Government and Regeneration Committee, explains the 
background to and roles of the Standards Commission for Scotland and the Public 
Standards Commissioner for Scotland, with particular regard to the operation of the code 
of conduct for councillors in Scotland. 

THE STANDARDS COMMISSION FOR SCOTLAND 

The Standards Commission for Scotland (SCS) was established by the Ethical Standards 
in Public Life etc. (Scotland) Act 2000 (the 2000 Act).This Act also requires the Scottish 
Ministers to produce a Councillors' Code of Conduct i.e. rules and principles to govern the 
conduct of all of Scotland’s local councillors, together with a model code of conduct, for 
Members of Devolved Public Bodies, upon which they can base their individual codes. The 
SCS has responsibility for issuing Guidance Notes to assist councillors and members in 
their understanding of and compliance with the Codes.  

COUNCILLORS' CODE OF CONDUCT 

The Councillors’ Code of Conduct has now been in force since May 2003 and the present 
Councillors' Code of Conduct was published by the SCS in 2010.  

The register of interest in the Code of Conduct has eight categories and should cover the 
period commencing from 12 months prior to and including the current term of office.  The 
categories are: 

 Remuneration, including those received from being employed or being partner in a 
firm 

 Related Undertakings, including directorships which do not involve remuneration 

 Contracts, including with the Council they are member of  

 Election Expenses, when the value of any single donation exceeds £50. 

 Houses, Land and Buildings, including being an owner or a tenant, including Council 
tenant 

 Interest in Shares and Securities, including when the nominal value is greater than 
£25,000 
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 Gifts and Hospitality, exceptions include isolated gifts of a trivial character, i.e. less 
value of less than £50  

 Non-Financial Interests, including memberships of clubs and voluntary 
organisations. 

The 2000 Act also established the post of Chief Investigating Officer whose functions were 
to: 

 investigate and report to the Commission on cases in which a councillor or member 
of a devolved public body has, may have or is alleged to have contravened the 
councillors’ or, as the case may be, the members’ code. 

However, the functions of this post were subsequently transferred to the Public Standards 
Commissioner for Scotland (PSC) established by the Scottish Parliamentary Commissions 
and Commissioners etc. Act 2010 (the 2010 Act). 

PUBLIC STANDARDS COMMISSIONER FOR SCOTLAND 

As noted above, the PSC was established by the 2010 Act as an independent Officeholder 
appointed by the Scottish Parliamentary Corporate Body with the agreement of the 
Parliament. The current Commissioner is Stuart Allan. 

The 2010 Act also established the Commission for Ethical Standards in Public Life in 
Scotland (the Commission) whose function is to support the two statutory members of the 
Commission – the PSC and the Public Appointments Commissioner for Scotland. 

As noted above, the functions of the Chief Investigating Officer were transferred under the 
2010 Act to the PCS as were the functions of the Scottish Parliamentary Standards 
Commissioner, originally established by the Scottish Parliamentary Standards 
Commissioner Act 2002. 

RESPONSIBILITIES OF THE PCS 

The PSC is now responsible for investigating complaints about: 

 Councillors 
 Members of devolved Public Bodies 
 Members of the Scottish Parliament (MSPs) 

 
who are alleged to have contravened their relevant Code of Conduct. 

The PSC investigates breaches of the code of conduct, including the Register of Interests, 
by councillors and refers any contraventions to the SCS. 

When dealing with complaints, the 2000 Act directs that it is a matter for the discretion of 
the PSC to decide whether, when and how to carry out an investigation. 

Unless there are unusual circumstances, when the PSC receives a complaint the 
councillor against whom the complaint has been made will normally be told: 

 that a complaint has been made 
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 the substance of the complaint 

 the name of the complainant. 

In most cases, the PSC will ask senior officers of the council, or any other person who can 
help, to provide further information or documents. At any stage of the process the PSC 
may request the complainant to clarify or provide further information about the complaint. 

If the PSC finds there is no breach of the code, or no need for further action, then he will 
normally record findings and conclusions in a Note of Decision and inform the Standards 
Commission for Scotland, the complainant, the councillor, the council and any other person 
whom the PSC considers appropriate. 

BREACHES OF THE CODE OF CONDUCT 

It is the PSC who decides if the outcome of any investigation will be reported to the 
Standards Commission for Scotland. If the PSC intends submitting a report to the 
Commission, concluding that a councillor has contravened the councillors' code, he must 
first submit a copy of the proposed report to the councillor, giving the councillor an 
opportunity to make representations on the alleged contravention and on the proposed 
report. At the same time the PSC will submit a copy of the proposed report to the relevant 
council. 

Once the PSC has submitted his report to the Standards Commission for Scotland the 
Commission may publish the report and send it to whoever it thinks appropriate. On 
receiving the PSC’s report the Commission may: 

 direct the PSC to carry out further investigations  

 hold a hearing 

 do neither. 

Sanctions which can be applied by the Standards Commission for breaches of the code 
include: 

 censuring the councillor 

 suspending, for not more than one year, the councillor's entitlement to attend one or 
more but not all of the following: 

o all Council meetings  
o all meetings of one or more committees or sub-committees of the council  
o all meetings of any other body on which that councillor is representative or 

nominee of the council.  
 

Suspended councillors cannot receive remuneration 

 disqualifying them, for a period not exceeding five years, from being nominated to 
stand for election for or from being elected as, a councillor. 
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There are no criminal offences under the current legislation. The failure by a councillor to 
declare a financial interest had been an offence in terms of Section 38(2) of the Local 
Government (Scotland) Act 1973 and under Section 19 of the Local Government and 
Housing Act 1989 failure to register a financial interest was a criminal offence. However 
these statutory offences were not included as such in the Ethical Standards in Public Life 
etc. (Scotland) Act 2000. There does not appear to have been any substantial discussion 
of this change in criminal offences in either the consultation on the draft Ethical Standards 
Bill or during the passage of the Bill in 2000. 

PAPERS LAID BEFORE THE SCOTTISH PARLIAMENT 

The 2000 Act states that the Standards Commission shall lay its strategic plan before the 
Parliament not later than the beginning of the four year period to which the plan relates. 

In addition, the Commission annually lays a general report on the exercise of its functions 
during the reporting year. The report includes: 

 a summary of any hearings held by the Commission during the reporting year 

 a summary of any other activities undertaken by it during that year in pursuance of 
its functions. 

The 2010 Act states that the Commission for Ethical Standards in Public Life in Scotland 
shall lay an annual report on the performance of the Commission and each of the 
Commissioners of their respective functions during the reporting year. 

With regard to the PSC the report should include: 

 the numbers of complaints made to the Commissioner about: 

o MSPs 
o councillors 
o members of devolved public bodies 

 
 the number of complaints made for the purposes of investigation under the Ethical 

Standards Act or the Parliamentary Standards Act which were withdrawn during the 
reporting year, broken down according to the stage of the investigation at which 
they were withdrawn 

 the numbers of investigations, under the Ethical Standards Act: 

o begun 
o not proceeded with 
o completed 

 
 the number of outcome reports submitted to the Standards Commission for 

Scotland  

 the number of further investigations that the Commissioner has directed to carry out. 

Francesca McGrath 
Senior Researcher  
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31 October 2012 


